M CTAR AONTRACTT NG ARP.
and
DO GKENSON GONTY, MVRANA

V.
OH CE OF SLIRFACE M N NG RECLAVATI ON AND BENFORCEMVENT
| BLA 92-288 Deci ded Novenber 5, 1996

Appeal froma decision by Admnistrative Law Judge David Torbett,
vacating Notice of Molation Nos. 91-13-289-1 and 91-13-299-1, and
Gessation Oder No. 91-13-299-1. Hearings D vision Docket Nos. NX 91-22-R
NX 91-23-R NX 91-25-R and NX 91-26-R

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
Applicability: Generally--Surface Mning Gontrol and
Recl amation Act of 1977. Exenptions: Incidental to
Gover nnent - H nanced Gonstruct i on

Toqualify for a 30 US C § 1278(3) (1994) and 30 CFR
700. 11(a) (3) exenption from SMIRA perf or nance
standards, the coal nust be extracted as an incidental
part of Federal, Sate, or |ocal governnent-financed
hi ghway or other construction. Extraction of coal was
found necessary as an incidental part of governnent-
financed construction froman engi neering standpoi nt,
and not for the purpose of financing the construction,
when t he preponderance of the evidence indicated that
renoval of the coal was necessary to create a stabl e
foundation for landfill expansion, to prevent
groundwat er contamination, and to have the base of the
expanded waste storage area at an el evation whi ch was
| ower than the base of the existing landfill.

2. Surface Mning Gontrol and Recl amation Act of 1977:
Applicability: Generally--Surface Mning Gontrol and
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Recl amation Act of 1977. Exenptions: Incidental to
Gover nnent - H nanced Gonst ruct i on

The criterion for governnent-financed construction, for
t he purposes of exenption from SMIRA perf or nance
standards pursuant to 30 US C § 1278(3) (1994) and
30 /R 700. 11(a) (3), was net when the preponder ance of
t he evi dence denonstrated that a county |andfill
construction, which invol ved incidental coal renoval,
was funded entirely wth public funds.

APPEARANCES J. Ncklas Hlt, Esq., Gfice of the FHeld Solicitor,

US Departnent of the Interior, Knoxville, Tennessee, for the Gfice of
Surface Mning Recl amation and Enforcenent; Vélton D Mrris, Jr., Esg.,
Charlottesville, Mrginia, for Hney Canp Goncerned dtizens G oup;
Hsey A Harris 111, Esg., Norton, Mrginia, for Mctor

Gontracting Corporati on.

(P N ON BY ADM N STRATI VE JUDGE MULLEN

The Gfice of Surface Mning Recl anati on and Enforcenent (C8V) has
appeal ed a January 7, 1992, decision by Admnistrative Law Judge David
Torbett vacating Notice of Molation (NO/) Nos. 91-13-289-1, 91-13-299-1,
and Gessation Oder (G No. 91-13-299-1 issued jointly to Mctor
Gontracting Gorporation (Mctor), and O ckenson Gounty (the Gounty),
Mrginia 1/

Backgr ound

O February 8, 1990, (8Ms Branch of Fee Gonpliance Audit sought to
determne whether Mctor's renoval of coal fromthe Honey Canp Goncer ned
dtizens Goup (Honeycanp) landfill, operated by the Gounty, was exenpt
fromthe surface mning | ans pursuant to section 528(3) of the Surface
Mning Gntrol and Recl anmation Act of 1977 (SMRA), 30 US C § 1278(3)
(1994). This provision exenpts "the extraction of coal as an incidental
part of Federal, Sate or |ocal governnent-financed hi ghway or ot her
construction, under regul ations established by the regul atory authority"
fromthe operation of SMIRA

CBM I nspector Arnett inspected the site, and on March 21, 1990, he
i ssued Ten-Day Notice No. X-90-13-289-1 to the Mirginia Dvision of Mned
Land Recl amation (DMLR, advising DMR that the Gounty and its contractor
Victor were operating a surface coal mne wthout a valid permt

1/ Both Mictor and the Qounty filed Applications for Review and the four
cases (Nos. NX 91-22-R NX 91-23-R NX 91-25-R and NX 91-26-R were
consol i dat ed by Judge Torbett.

137 IBLA 2

WANer si on



| BLA 92- 288

(Exh. R5). Inits response, DMRreported its finding that the coal
renoval was necessary for landfill construction and exenpt from SMRA
(Exhs. R21, R 26).

Wien CBMadvi sed DMR that it deened this response i nappropriate, DMR
sought infornal review pursuant to 30 GFR 842.11(b). By letter dated
Decenber 21, 1990, CBMs Deputy DO rector, (perations and Techni cal
Services, notified DMR that the coal renoval at the landfill was not
exenpt. The Deputy Drector stated that the extraction nust be limted to
the area directly affected by the governnent-financed construction and
limted to extraction necessary to enabl e construction. He stated further
that CBVidid not consider the area to be directly affected by ot her
gover nnent - fi nanced construction because coal had been extracted froman
area outsi de the boundaries of the existing landfill permt, and he ordered
a Federal inspection (Exh. R19).

During the course of a January 7, 1991, Federal inspection of the
mned site, Arnett issued NO/ Nb. 91-13-289-1, citing Mictor and the Gounty
for four violations of Federal regulatory standards (and Mrginia
counterparts) relating to highwal I's, spoil piles, surface drainage, and
effluent limtations (Exh. R15). 2/ GBMInspector Mrts reinspected the
site on January 22 and 24, 1991, and issued NOV No. 91-13-299-1, citing
M ctor and the Gounty wth violations of 30 R 842.13(a)(2) and (3) for
refusal to allowhimaccess to blasting records (Exh. R1). O January 29,
1991, Mirts issued GO No. 91-13-299-1 for failure to abate violation No. 1
of NOV Nbo. 91-13-299-1, i.e., the failure to all ow access to records
(Exh. R2).

M ctor and the Gounty filed i ndependent petitions for review and
tenporary relief. A hearing on one of the tenporary relief petitions was
hel d bef ore Judge Torbett in Knoxville, Tennessee, on February 5 and 13,
1991. 3/ The parties then took several depositions and entered
stipulations to the record for all four cases. Judge Torbett issued his
deci sion on January 7, 1992.

BEvi dence

Wllie M Qisso, Mctor's Chief Engi neer and Manager, testified that
the Gounty had contacted himand asked himto submt a plan to

produce cover soil and extend the life of the existing landfill, which was
not then in conpliance wth Mrginia waste nanagenent regul ations (Tr. 38,
42-46). disso recomended expandi ng the existing landfill by excavating

2/ The NOV cited violations of 30 GFR 816.102(a), (b), (f), (k), and

816. 106(a) and (b) (failure to elimnate highwalls, spoil piles, and
depressions); 30 GR 816.45 and 816.46(b) (1), (2) (failure to pass

surface drainage through a siltation structure); 30 CFR 816. 42 (di schargi ng
wat er exceedi ng naxi numeffluent limtations); and 30 GFR 816. 107(b) (1)

(pl aci ng spoil on downsl ope).

3/ O July 9, 1991, Hboneycanp was granted intervenor status.
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to the Gadeville Sandstone formation in an area called the "finger ridge,"
to provi de needed cover soil and forma bow for a new solid waste |iner
system(Tr. 46). 4/

h March 30, 1989, M ctor and the Gounty entered into a contract to
excavate the finger ridge area to the upper contact of the Gadeville
Sandstone fornation. Paragraph 5 of the contract provided that M ctor
woul d be paid "based on the actual costs incurred * * * plus 15% (App.
Exh. 3). In a separate letter to the Gounty Board of Supervisors wth the
sane date, disso stated that M ctor had eval uated the project and woul d
"guarantee that the funds generated fromcoal renoval wll be sufficient to
cover all the costs of removal of the [finger ridge], segregation of
naterial and establishnent of the pit areas for refuse" (Exh. R3;

Tr. 125). The fact that coal revenues might be insufficient to cover the
project costs was a business risk freely undertaken by Mctor in
anticipation of additional revenues fromlandfill construction (Tr. 135,
139).

Ina My 8 1989, letter, Mctor advised DMRthat it had entered into
a contract wth the Gounty to furni sh cover soil to cover ongoi ng waste
deposition and extend the life of the Honeycanp landfill. Mctor set out
four phases of planned construction. Phase 1 was described as renoval of
the finger ridge area and construction of a pit. Mctor noted that it
anticipated that approxinmately 10,000 tons of coal woul d be recovered from
a seamwhi ch had been previously deep and auger mined, and stated that the
"[c]oal is an aquifer and nust be renmoved fromthe disposal area.” DMR
was advi sed that proceeds fromsal e of the renoved coal "wll be paidto
the O ckenson Gounty General Fund.” Phase 2 was the recl anati on of the

existing landfill area by covering it wth 3 feet of cover soil renoved
fromthe finger ridge and seeding it. Phase 3 would be to permt the areas
adjacent to the existing landfill, including the finger ridge area, to

conply wth newy enacted and nore stringent 1988 M rgini a Departnent of
Vst e Managenent regul ations. Phase 4 woul d be construction and
installation of aliner allowng for 6 acres of solid waste storage, wth
an anticipated life of from10 to 15 years. The projected cost of
excavation and construction was $3, 349,973, and the antici pated i ncone to
the Gounty fromcoal sal es was $220, 000 (App. Exh. 3).

disso stated that excavation of the finger ridge was the only viabl e
alternative for produci ng cover soil and extending the life of the
existing landfill (Tr. 68, 142-43). disso testified that the integrity of
the coal had been destroyed by prior underground mining, and Mctor's
nachi nery regul arly broke through the overburden into ol d mine worki ngs
(Tr. 71). He found the coal seamto be unsatisfactory as a foundation base
for the landfill, and conpletely unstable (Tr. 71, 77-78). He testified
that 22,000 tons of coal were renoved and sold in the nane of the Gounty

4/ According to a sketch submtted to DMR the existing landfill areais
in the shape of a "U and the finger ridge is the area wthin the "U" See
App. Bxh. 3.
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(Tr. 53, 60, 62), wth coal renoval bei ng conpl eted by Gctober or Novenber
1989 (Tr. 154). disso explained that, when approxi mately 90 percent of
finger ridge had been excavated in early 1990, M ctor submtted a | eachate
control plan to the Departnent of Véste Managenent and began construction
of a drainage systemto dry the area and prevent groundwater contamn nation
(Tr. 75-77). During the course of this construction M ctor encountered a
previ ousl y unknown unl i censed asbest os dunp whi ch had been buried at the
site. 5/ disso explained that this encounter caused the plans for
extending the landfill into the area to be shelved (Tr. 73-75).

disso stated that, under the original wastefill expansion plan,
renoval of the coal was "absol utel y* necessary for extending the capacity
of the landfill, because coal, an aquifer, does not forma good seal and is
not a stable base (Tr. 77-78). disso was of the opinion that the finger
ridge was wthin the "permt boundary,” although it had not yet been
designated as a disposal area (Tr. 78). @isso characterized the situation
at the landfill in March 1989 as an energency because there was not
sufficient available cover material to cover the garbage prior to Mctor's
i nvol venent (Tr. 88-89). He explained that the finger ridge was wthin the
Qounty's permt area, but the Gounty had not submtted an application for
an anendnent to its permt to expand the disposal area to include the
finger ridge, because the previously mned coal seamwas an unstabl e
foundation for the landfill (Tr. 77-78), and, therefore, the finger ridge
woul d not qualify as a waste disposal area until after the coal had been
renoved. He noted that the Gounty had planned to apply for a permt
anendnent to designate the finger ridge as a disposal area until asbestos
was discovered (Tr. 89, 91). Mctor had considered the feasibility of
establishing a newlandfill at another |ocation and concluded that it coul d
have cost the Gounty an additional $2,000,000 in site preparation and
geot echnical studies. disso explained that there was sinply no feasible
option for expanding the existing landfill, other than renoving the finger
ridge (Tr. 100-104).

Ira Sullivan, Chairnman, D ckenson Gounty Board of Supervisors,
testified that the Gounty received "a little over $500, 000" fromthe sal e
of the coal (Tr. 171). He noted that by January 1991, the QGounty had spent
atotal of $1,299,471.83 on the landfill, of which $501, 289.93 was paid to
Mctor (Tr. 167; App. BExh. 17). Sullivan testified that the only way
“renoval of the ridge" coul d have been funded was to pay for it fromcoal
receipts, and it was in fact paid for out of county general funds
(Tr. 178). Sullivan further testified that the Board of Supervisors had
been told by engineers that it was necessary to renove the coal to conpl ete
the project (Tr. 181).

B nie Barker, Reclamation Services Manager for DMR testified that
DM.R deened the coal renoval to be incidental to the landfill project

5/ The asbestos had apparently been renoved fromschool s in the area and
buried on the site in 1985. See Deposition of Freddi e Boyd.
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and granted an exenption. DMR considered the project to be 100- percent
governnent financed (Tr. 201-02), wth funding for the project comng from
the Gounty budget (Tr. 230). Accordingly, DMR found the landfill to be in
conpl i ance wth the 50-percent governnent-fundi ng requi renent of the
regulation (Tr. 206). Barker also testified that it was necessary to
renove the coal to conplete the project, avoid subsidence, and achi eve a

stabl e level of conpaction (Tr. 212, 217). He stated: "I didn't have a
staff engineer that would certify the integrity of a fill on top of an area
that had been mned" (Tr. 212). Barker considered the expansi on of the
landfill and coal mining to be "one project.” He stated that the

appl i cabl e regul ations, as of My 1989, did not require separate
permtting of a new borrow area (Tr. 226).

In a My 21, 1990, letter fromthe Cormssioner DMRto CGBMs FHeld
Gfice Drector, the Comm ssioner took exception to CGBMs position that the
exenption criterion was not net under the applicable Mrginia Goal Surface
Mning Regul ations (Exh. R4). The Gormissioner gave the foll ow ng
expl anation of how the project was funded:

Mbni es for this project were not appropriated up front
because[,] according to the Gounty Administrator, the cost is so
high that it has to be budgeted over several fiscal years. CBMRE
is taking the stance that the project has not been 50 percent
governnent financed. The project is far fromconpl eted, however,
all funds used and received in this project are county gover nnent
funds. There is no private noney or other outside investnent.

* * * * * * *

Wth respect to the funding issue, public funds fromgeneral
revenues have been appropriated for this project. The contractor
recei ved conpensati on based on the actual cost of work perforned.

There was no royalty or other type of incentive to the
contractor to renove coal. This transaction is not a veiled
attenpt to circunvent the Surface Mning Regul ations or avoid the
permtting process and regul atory oversight. Expansion of the
landfill and the contract between DO ckenson Gounty and M ctor
Gontracting appears to be an arns | ength transacti on.

Al revenues used to pay Mctor cane fromthe Qounty's
general revenue fund. Al revenues recei ved fromcoal sal es of
county-owned coal went into the county general revenue funds.

M ctor received its actual cost for conpleting landfill work, not
aroyalty or percentage of coal for its work. Al excess nonies
received as a result of sale of county coal were retained in the
D ckenson Gounty general revenue fund. There was no in-kind
exchange or other inpermssible financing.

137 IBLA 6

WANer si on



| BLA 92- 288

The issue seens to be that a specific allocation does not appear in
the county budget for this work. However, public nonies fromD ckenson
Qounty general revenues have, in fact, been used to pay the contractor to
inprove the Gounty landfill. Paynent to Mctor Gontracting was approved by
the O ckenson Gounty Board of Supervisors, otherw se no noni es woul d have
been tendered by the Gounty to the contractor.

D ckenson Gounty plans to spend i n excess of three
mllion additional dollars to upgrade and permt their [andfill.
D ckenson Gounty derived approxi mately five hundred twenty-five
thousand dol |l ars fromcoal sales. Mctor Gontracting was paid
approxi matel y five hundred thousand dollars. This clearly is not
an in-kind contract. There is no dispute that all nonies are
| ocal governnent noni es and cane fromthe general fund.

Henry Allen Vanover is admnistrative assistant to the Gounty Board of
Supervisors. He testified that his responsibilities include
supervising the Gounty landfill, and the finger ridge project was
undertaken to fill the urgent need for cover material to place on garbage
and the need for additional storage space (Tr. 242). He stated that the
finger ridge area was "w thin our | eased boundary and w thin our permt
area” (Tr. 249) and that $1, 299, 471.83 was spent to extend the |andfill
(Tr. 253; App. Exh. 17). He also testified that $525,519. 16 in coal
recei pts had been received in his office and deposited in the general fund
(Tr. 257).

M chael J. Superfesky, CGBMcivil engineer, testified that renoval of
the coal "woul d have been one of the options for stabilization of the
foundation" but it was "not absolutely totally necessary” to renove the
coal to extend the landfill (Tr. 296-97). He conceded, however, that he
had not studied double liner landfills or the regul ati ons governi ng waste
disposal in Mrginia (Tr. 292, 296). Superfesky thought that there shoul d
have been an eval uation to determne whether the mned out areas in the
coal seamcoul d have been filled or the material coul d have been conpact ed
or crushed before undertaki ng what he described as a long-term mlti -
mllion dollar project (Tr. 295, 297-98).

WIlliamW King, a consulting engineer wth substantial |andfill
experience, testified that the Gounty's permt for the landfill (App.
Exh. 29-A), included the finger ridge (Tr. 301). He stated that the only

feasible alternative for extending the landfill "was to renove the finger
ridge and to pursue lateral and vertical extensions of the landfill * * *
and eventual |y wap the landfill around the bench that exists now

(Tr. 304). He explained that this expansion was ultinately bl ocked when

t he asbestos was found, because the regul ations require the asbestos to be
covered by a 3-foot layer of soil (Tr. 305). K ng gave four reasons he
deened renoval of the coal necessary: (1) stability, referring to a 1988
Solid Vst e Managenent regul ation requiring a geol ogically stable area for
a landfill
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site (Tr. 308), (2) the regulatory requirenent calling for a 5-foot
separat i on between solid waste and groundwater, (3) the base of a new
landfill shoul d not be above the base of an old landfill, and (4) renoval
of the coal was cost-effective because it created an additional vol une
available for landfill (Tr. 306-07).

Deci si on Bel ow

In his January 7, 1992, decision Judge Torbett cited 30 US C
§ 1278(3) (1994) and the pertinent regul ation, 30 R 707.5, as the basis
for his finding that all three criteria had been net, and Mctor's coal
renoval for the Gounty was outside CG8BMs jurisdiction, and the NOV s and QO
i ssued by CGBMinvali d.

Argunents on Appeal

CBMcontends that Mctor and the Gounty did not denonstrate
entitlenent to an exenption, asserting that appel | ees "admtted that they
conduct ed the excavation for the purpose of obtaining coal” (CBMBri ef
(Brief) at 21). According to C8V) the testinony of the "only qualified
engi neers" shows that coal renoval was cost effective, but not necessary
froman engi neering standpoint. Arguing that the coal revenue was
"absol utely essential” to the project, (GBMstates that the extraction of
the coal was not an incidental action, which is a prerequisite for an
exenption (Brief at 24-25). ((BMcites the King and Sullivan testinony to
support of its argunent.

CBMnot es Judge Torbett's extensive review of the engi neering
justifications for coal renoval, arguing this denonstrates his having
ignored the financial necessity. (BMargues that engi neering necessity is
controlling, and when coal renoval is financially necessary, the fact that
coal "renoval nay be justifiable on engineering grounds” does not render
the renoval for economic purposes "incidental” (Brief at 26-27).

M further argues that "[a]ppel |l ees failed to showthat the project
was properly financed" (Brief at 28). Athough tendering nothing in the
way of evidentiary or |egal proof, CBVspecul ates that the Gounty viol at ed
M rginia budgetary statutes because it made no plans for and did not
appropriate funds for the project, failed to showthat the funds paid to
M ctor cane froman appropriated budget, and failed to showthat the
project was at |east 50-percent governnent funded. (C8MIfocusses on the
testinony of Ira Sullivan who, when asked whet her the Gounty had
appropri ated noney
for the landfill expansion, stated that "the only way * * * we [were] going
to pay for [renoval of the finger ridge, was] fromwhat coal we got"

(Tr. 178). (BMasserts that this admssi on was not contradicted by anyone
and that, under applicabl e precedent, where coal renoval is used to pay for
the construction project, such a project cannot be exenpt from SVRA
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CBMargues that the paynent to Mctor was, essentially, an "in kind"
paynent proscribed by the regul ation and that the consideration of the
landfill expansion and closure as one "project” is an unreasonably broad
interpretation of the term"construction” in the regul ation agai nst which
the 50-percent funding criterion is to be neasured. Rather, C8Msuggests
the project should be regarded as Iimted to renoval of the finger ridge,
generation of cover material, and preparations to expand the | andfill
(Brief at 31-32).

Neither Mctor nor the Gounty submitted a responsi ve pl eadi ng.
Honeycanp has filed a brief agreeing wth "the factual statenents,
argunents, and authorities advanced in CG8Ms opening brief.” In addition
to those argunents, Honeycanp asserts that coal renoval was not incidental
because it occurred outside the | awful boundaries of the construction
project in question (Brief at 3). Honeycanp cites a regul ation promul gat ed
by the Mrginia Departnent of Véste Managenent (VR 672-20-10 8 7.0(Q(2))
as requiring the issuance of a new permt when there is "[a]ny expansi on of
the disposal area fromthat specified in the permt of an existing solid
wast e managenent facility.” Honeycanp contends that Judge Torbett erred in
concluding that, notwthstanding his finding that neither Victor nor the
Qounty applied for or obtained a new permt for expanding the |andfill
area, the Gunty had net the boundary requirenent (Brief at 4-5).

[1] As noted previously, Judge Torbett relied upon 30 US C
§ 1278(3) (1994) and 30 GFR 707.5 as the basis for his decision. These
provi sions delineate three requirenents for an exenption fromthe operation
of SMRA when the renoval of coal is an incidental part of governnent-
financed construction.

FHrst, the extraction of coal nust be "an incidental part" of Federal,
Sate or |ocal governnent-financed highway or other construction. "An
incidental part" is defined in 30 /R 707.5 as

the extraction of coal which is necessary to enabl e the
construction to be acconpl i shed. For purposes of this part, only
that coal extracted fromwthin the right-of-way, in the case of
aroad, railroad, utility Iine or other such construction, or

w thin the boundaries of the area directly affected by ot her
types of governnent-financed construction, nay be considered
incidental to that construction. Extraction of coal outside the
right-of-way or boundary of the area directly affected by the
construction shall be subject to the requirenents of the Act and
this chapter.

Second, "Governnent financing agency” is defined as a "Federal, Sate,
county, nunicipal, or local unit of governnent, or a departnent, bureau,

agency or office of the unit which, directly or through another unit of
gover nnent, finances construction.”
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Third, "governnent-financed construction” neans the construction nust
be funded "50 percent or nore" by funds appropriated fromthe gover nnent
fi nanci ng agency' s budget .

Incidental extraction of coal is the extraction of coal necessary to
enabl e the construction of another project. The "necessity" under this
definition is a function of engineering, not cost constraints. WIder QGoal
G. v. GBM 112 | BLA 107, 112 (1989); Goncord Goal Gorp., 3 IBSVA 92, 98,
88 |.D 456, 459 (1981). The testinony presented at the hearing and
summar i zed above clearly denonstrates that this test was net, and CBMs
assertions to the contrary do not wthstand anal ysis.

To support its assertion that two engineers agreed that renoval of the
coal was "desireabl e [sic], perhaps even necessary, froma cost standpoint,
but not necessarily required froman engi neering standpoi nt” (Brief at 24,
(enphasis inoriginal)), CBMcites King' s testinony on pages 306 through
309 of the transcript. At that point of his testinony, King had outlined
three strictly engineering reasons for extracting the coal, and was
explaining his fourth reason. That reason was cost. In that context, K ng
outlined what coul d be acconplished (in terns of constructing a sound waste
storage facility), given certain financial restraints and regul atory
prerequi sites. He stated:

By renoving the coal seam you create nore vol une. And when

you' re payi ng $250, 000 an acre, under the new regul ations, just
for the liner system plus any engineering or related costs, it's
inperative to naximze the capital expenditure. And so by

renovi ng the coal, nore vol une was created;, the |ife of that
capital is further justified.

(Tr. 306-07).

King was next asked by counsel whether he thought it woul d have been
economcally feasible to fill the voids in the coal seam He responded in
the negative, stating his opinion that "we woul d have encount ered
permtting difficulties wth the Departnent of Véste Managenent in that
regard.” Qounsel then asked K ng whet her he coul d stabilize a mned coal
seam"sufficient so that you woul d not be concerned about stability factors
or liner failure later?" nly the last sentence of his response was quoted
in GBMs brief. Hs full response was:

Wth an unlimted budget, | believe we could. But you ve got to
do, and in particular in this case, you ve got to do what's
practical and feasible. And in this particular case | don't
think the financial resources were there to inpl enent a design
that coul d cope wth the subside]nce issue.
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(Tr. 307-08). In response to a subsequent question, K ng enphasized this
point by stating that given "unlimted financial resources" he coul d
"design a landfill nost any way" (Tr. 314). By ignoring the hypotheti cal
nature of the colloquy, the Mrginia regulation cited by K ng (prohi biting
the pl acenent of solid waste on unstabl e foundations), and King' s three
other reasons for finding coal renoval necessary, CEM seeks to have this
Board exanine an engi neering necessity in an econonic vacuum that is, to
have us find that there is no engineering necessity if the project coul d be
executed i n anot her manner assuming the governnental agency had unlinmted
funding. A county governnent's pocket is not so deep that engineering
desi gn can be undertaken by the county admnistrators wth absol ute

di sregard of econonmic reality.

Superfesky's testinony was cursory and he admtted that he | acked
expertise in landfill design and construction. Judge Torbett properly
accorded his evidence | ess weight than that given to disso and K ng
(Decision at 15).

The testinony of Aisso and King, both engineers, anply supports the
conclusion that, froman engi neeri ng standpoi nt, it was necessary to renove
the coal incidental to enlarging the landfill. CB8Margues that all their
engi neering reasons for renoving the coal are no nore than justifications
which fail to neet the regulatory test. V¢ do not agree. CBMpresented
nothing to refute disso and King's testinony. Both concluded that it was
necessary to renove the coal incidental to landfill enlargenent and gave a
reasoned foundation for that conclusion. Neither testified that it was not
necessary to renove the coal to conplete the project.

The evi dence as a whol e shows that the landfill expansion was in
furtherance of public health and safety concerns, and the coal extraction
was incidental to the Gounty's landfill construction.

[2] The regulation requires 50 percent or nore of the cost of the
project to be funded by a governnent-financi ng agency' s budget or general
revenue bonds, but not agency guarantees, insurance, |oans, funds obtai ned
through industrial revenue bonds, or in-kind paynents (30 GR 707.5). W&
find the facts support Judge Torbett's conclusion that this financi ng
criterion was net.

CBMal | eges that the paynents to Mctor were in-kind. This allegation
is contradicted by the contract terns setting out the basis for the
paynents to Mctor (App. BExh. 3). Mctor was al so reinbursed for the costs
it incurred (plus 15 percent) when carrying out a nunber of operations not
connected wth coal renoval. The coal bel onged to the Gounty. 6/ The
revenues derived fromits sale were paid to the Gounty and becane Gounty

6/ QJI’ source for this finding is the phrase in Exh. R4 "county-owned
coal." See also Tr. 53-54.
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governnent funds. 7/ No other source of financing is indicated by the
record, and the project net the 50-percent funding criterion. 8/

V¢ need not address CBMis assertions that the scope of the project
shoul d be narrowy, rather than broadly, construed when applying the term
"construction" found in the regulation. The significant question --
whet her construction of the landfill was governnent financed -- is answered
inthe affirmative. Wien Sullivan stated that finger ridge renoval woul d
not have been feasible wthout the coal revenues recovered, he was not
addressing the landfill enlargenent project as a whole. The revenues from
the coal renmoved fromthe finger ridge were clearly insufficient to fund
the landfill enlargenent project. This case is readily distinguishabl e
fromQncord Gal Gorp., supra, 3 IBSVA at 99, 88 |.D at 460, on the
facts. In that case, coal revenues would "ultinately constitutethe
pr edom nant source of conpensation for the airport construction. "

The appropriations procedure for this project was clearly set out in
the DMR Cormissioner's letter quoted supra (Exh. R4). The Gonm ssi oner
expl ai ned that, because of the great cost of the project, nonies were not
appropriated i n advance, but were budgeted over several years. Further,
the letter notes that the coal was owned by the Gounty, that the revenues
derived fromcoal sales went into the Gounty general revenue funds and that
publ i c noni es, approved by the Gounty Board of Supervisors, were used to
pay Mctor for the landfill work. These statenents of fact were
corroborated by Henry Vanover's testinony and renai n uncontradi ct ed.

The record clearly indicates that the Gounty Board of Supervisors was
conprised of | ocal residents accustoned to sol ving probl ens as economcal |y
and as sinply as possible. The approach they took for funding the | andfill
nay not have been the one preferred by a teamof sophisticated certified
publ i c accountants, and, in hindsight, mght be interpreted as having
violated a state | aw regardi ng county budgetary procedures. However, that
determnation is beyond the purviewof this Board. 9/ [If, as CBMal | eges,

7/ In Goncord Goal Gorp., 3 1BSVA 92, 88 |.D 456 (1981), the coal
extracted during the course of airport construction was not owned by the
airport authority (the local governnental body that contracted to have the
coal renoved and airport facilities constructed), and proceeds fromthe
sale of the coal could not be characterized as governnent funds. 3 |IBIVA
at 99, 88 1.D at 459-60.

8/ Evenif the $501,289.93 paid to M ctor are considered to be non-

gover nnent funds, the renai ning construction expenses (pai d and budget ed)
exceed that anount, satisfying the 50-percent criterion.

9/ For exanple, we would expect that, for sonething that can be as conpl ex
as the identification and classification of civil agency expenditures, it
woul d be far nore reliable to seek definitions fromfiscal accounting
standards than Back's Law D ctionary. In cases like this one, the
Departnent is entitled to rely on the reasoned anal ysis of its experts in
the field in matters wthin their realmof expertise. Fed WIKkinson,
d.b.a. Mller Geek Mning ., 135 IBLA 24 (1996); K ng s Meadows Ranches,
126 I BLA

339, 342 (1993), and cases there cited. Inthis case the only party in
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the Gounty budgeting and appropriation procedures are contrary to Mrginia
fiscal statutes, CGBMis not charged wth the enforcenent of Mrginia s
fiscal laws. 30 GFR 707.5 sinply requires a show ng that the fundi ng cane
froman "agency's budget” and proscribes several other naned sources of
fundi ng.

To the extent that CBMasserts that Mctor did not establish that the
Qounty had funded nore than 50 percent of the construction, we find
oursel ves in substantial agreenent wth Judge Torbett's analysis of this
question (see Decision at 18) and reject the asserti ons C8M has advanced on
appeal for the reasons Judge Torbett stated in his decision.

Fnally, we turn to Honeycanp's argunent that coal nini ng operations
were not incidental because they were conducted outside the boundaries of
the construction project and no new permt had been obtai ned. Uhder 30 R
707.5 coal nust be extracted "fromwthin the boundaries of the area"
directly affected by the governnent-financed construction project. The
record shows that the finger ridge was wthin boundaries of the existing
permt, although it had not been designated as a waste disposal area. A
permt fromthe Mrginia Departnent of Véste Managenent regul ations for
deposition of waste material was not required, nor could it have been
obtained prior to renoval of the coal. The requisite anendnent of the
Qounty' s existing permt to allowwaste disposal inthat area was to be
obt ai ned during Phase 3 of the project. The "boundaries" requirenent had
been net (Tr. 77-78, 249, 301).

Judge Torbett properly found the renoval of the coal at the Honeycanp
landfill incidental to the extension of that landfill and exenpt from
SMRA To the extent not discussed herein, CBMs other argunents have been
consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

R W Millen
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge

fn. 9 (continued)
the field who appears to have any expertise regardi ng how a county budgets
for wastefill projects is the Gonmissioner of DMLR whose | etter is quoted
in the text above.
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ADM N STRATI VE JUDCE | RVYN D SSENTT NG

Henry Vanover, administrative assistant to the Board of Supervisors of
D ckenson Gounty, M rginia, acknow edged that the county did not want to
get a surface mning permt in conjunction wth expanding its landfill. 1/

Vnting to avoid getting a permt under the Surface Mning Act is just
as legitimate as wanting to avoi d payi ng i ncone tax. Both goals have to be
achi eved in conpliance wth the | aw however.

The provisions of the Surface Mning Act do not apply to "the
extraction of coal as an incidental part of Federal, Sate or |ocal
gover nnent - fi nanced hi ghway or other construction under regul ati ons
established by the regulatory authority.” 30 US C § 1278(3) (1994).

The regul ations established by the Gfice of Surface Mning provide
that coal extraction that is an incidental part of governnent-financed
construction is exenpt fromthe Surface Mning Act. 30 G/R 707.11(a).

" Qver nnent - fi nanced construction™ is defined as "construction funded
50 percent or nore by funds appropriated froma governnent financing
agency' s budget * * * (enphasis added).” 30 GFR 707.5.

In ny view DO ckenson Gounty did not conply wth the regul ati ons
governing when coal extraction is exenpt fromthe Surface Mning Act
because the construction was not funded 50 percent or nore by funds
appropriated fromthe county' s budget .

Uhder Mirginia law the head of each county departnent is to submt to
the county's governing body by April 1 an estimate of the anmount of noney
needed during the ensuing fiscal year for that departnent. The county's
governing body is to "prepare and approve a budget for informative and
fiscal planning purposes only, containing a conplete itemzed and
classified plan of all contenpl ated expenditures and all estinated revenues
and borrowngs * * * for the ensuing fiscal year * * *." (ode of Mrginia,
§ 15. 1- 160.

1/ Question by J. Nklas Hlt, counsel for the Gfice of Surface M ning:
"Bvidently, fromwhat you ve said, between you and the county attorney and
the Board of Supervisors, the county had cone to a conclusion, in that tine
period of one to three nonths before the first discussion wth Mctor
[Gontracting], that it would be sel f-defeating, as you put it, to get a
surface mning permt. AmIl understanding you correctly?

"[Henry Vanover]: Ve felt that it would. You know based on our
under standi ng of what we woul d have to do, as far as if we were to treat
it as a, you know as a surface mning operation; that we woul d have had
to have reclained it, put the highwal | back and so forth, and that wasn't
what we were wanting. Ve needed the space and the dirt, and it just didn't
seemto nake nuch sense to us to proceed that way."
(Tr. 269).
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(pposite each itemof the contenpl ated expenditures the budget
shal | showin separate parallel colums the aggregate anount
appropriated during the preceding fiscal year, the anount
expended during that year, the aggregate anount appropri ated

and expected to be appropriated during the current fiscal vyear,
and the increases or decreases in the contenpl ated expenditures
for the ensuing year as conpared wth the aggregate anount
appropriated or expected to be appropriated for the current year.

[ Enphasi s suppl i ed. ]
Id. § 15.1-161.

A budget nay include a reasonabl e reserve for contingencies. |d.
§ 15.1-161.1. The governing body shal | approve the budget no | ater than
July 1, the beginning of the fiscal year, after publishing a synopsis of
it and holding a hearing. 1d. 88 15.1-159.8, 15.1-160, 15.1-162.

"No noney shall be paid out or becone available to be paid out for
any contenpl ated expenditure unl ess and until there has first been nade
an annual , semannual, quarterly or nonthly appropriation for such
contenpl ated expendi ture by the governing body * * * ." 1d. § 15.1-162.
A county nay anend its budget "to increase the aggregate anount to be
appropriated during the current fiscal year as shown in the currently
adopt ed budget as prescribed by § 15.1-161." 1d. § 15.1-162. 1.

Ira Sullivan, chairman of the DO ckenson Gounty Board of Supervisors,
acknow edged that expenditures, but not appropriations, were nade for
expandi ng the landfill:

[Nklas Holt, counsel for CB8V}: How does the budget cycle
work there in O ckenson Gounty?

[Sullivan]: FomJune to June.
[Folt]: So the budget applies fromJuly 1 to June 31 [sic]?
[Sullivan]: Let's see, was it June 31 or -- yeah.

[Folt]: And is the budget nornal |y approved by the board
for the whol e year - -

[Sullivan]: R ght.
[Folt]: Sonetine prior to the beginning of that year?

[Sullivan]: Rght. Yeah, we approve it before the
begi nni ng of the year.

[Folt]: Andis that called an appropriated budget, the
budget that's approved prior to the begi nning of the year?
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[Sullivan]: Wat do you nean by appropriated budget ?

[Folt]: Vell, howdo you understand that to work? Wat do
you under stand an appropri ated budget is?

[Sullivan]: Appropriated budget, we'd first see what funds
we have, of course, and work out our budget. And of course we
set out tax rates, you know * * *

[Folt]: 1've got a couple of printouts. It says "D ckenson
Qounty Expendi ture Summary. "

[Sullivan]: Mnhmm

[Folt]: 7/1/90 to 12/31/90. S x-nonth, | guess. And
there' s various descriptions here of, like, salaries and wages;
this is under the solid waste account. And there's sone
certain budget amount and so forth. HCA advertising, different
cat egori es.

[Sullivan]: R ght.

[Folt]: Are there budget anounts set by the board, or at
| east approved by the board?

[Sullivan]: They' re approved by the board, but | nean
sonetines, | nean they're overspent at different categories, of
course. But yeah. * * *

[Folt]: Vés there any anount in the appropriated budget for
this renoval of the ridge and extension of the landfill, for the
year that it was done?

[Sullivan]: | don't know | don't know whether it was
approved in the budget, but we did know we had probl ens out there
and that we were going to have to have extra dirt, you know to
cover wth. Andit's pretty hard, | nean, we have to set a
budget up, but it's pretty hard to cone up wth a[n] exact figure
of what each one of these departnents |ike this woul d cost you,
you see. V¢ didn't know * * *

[Folt]: Wen this contract was entered into in March of
'89, did the county appropriate noney to pay the contract for the
renoval of the ridge by M ctor Gorporation?

[Sullivan]: | don't think they did. Qher words, we paid
for that, we was going to pay for that fromwhat coal we got.
You know fromwhat we'd sell it at.

[Folt]: Is that the only way the county coul d have done it,
at that tine?
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[Sullivan]: A that tine, that's the only way | see that we
could have. | nean you may could borrowit, but that woul dn't be
legal, you know You d have to pay off by the end of the year,
you know of the fiscal year.

175-78).

* * * * * * *
[Folt]: MNow can | borrowthis [referring to BExh. A 17]7?
[Sullivan]: Yes.

[Folt]: D d you have this prepared, sir?
[Sullivan]: Yes, | did.

[Folt]: And at the top, is this fromsone official county
record, or was this just prepared [for] this case?

[Sullivan]: Yeah, fromthe bills that we paid out on this.
| had ny staff to prepare it from--

[Folt]: For this case?

[Sullivan]: Yeah, for the expenditure. Yes, uh-huh.

[Folt]: And at the top it says, "Funds appropriated to the
D ckenson Gounty landfill for renovation of the landfill and
handl i ng of cover material ."

[Sullivan]: R ght.

[FOIt]: Wo wote that?

[Sullivan]: | guess ny staff did. | had themto prepare
it.

[FOlt]: Wds that accurate, sir, that all these are funds
appropriated to the landfill?

[Sullivan]: WélI, that was actual |y expenditures. V¢ had
to spend it.

[Folt]: Rght. But as far as being appropriated to the
landfill, is that accurate?

[Sullivan]: WeélI, they were expenditures we incurred. |
nean | don't know exactly whether all of it was appropriated or
not. | nean a lot of tines we'd spend, you know sone that's not
appropriated. V¢ have to, you know
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[Judge Torbett]: Your act of approving the bills later, do
you consi der that appropriation?

[Sullivan]: Not altogether.

[Judge Torbett]: Ckay. Veéll, it's a matter of |aw anyhow
[ Enphasi s suppl i ed. ]

181-83; see Tr. 184-85).

Henry Vanover, the Board of Supervisors' principal admnistrative

enpl oyee who supervi ses the operation of all county departnents and the
county budget (Tr. 241), also testified that no appr oprl ati ons were nade
for the project carried out by Mctor Gontracting, Inc.:

[Folt]: MNow how does the county spend funds on the
landfill, and howdid they pay the anounts that you ve stated
have been pai d?

[Henry Vanover]: Vell, funds are expended by the Board of
Supervisors for various [sic], and not just the landfill. | nean
it would be the sane for basically all departnents, all
categories of the budget. The Board of Supervi sors appropriates
funds for that departnent. They issue a warrant for the
expendi ture of funds based on invoices that cone in. That is
presented to the treasurer of the county, who endorses t hat
warrant and converts it into a negotiabl e check, and the bills
are paid.

[Folt]: Andis this the sane for virtually all
expendi t ures?

[ Vanover]: Yes.
[Folt]: How often does the Board of Supervisors do this?

[ Vanover]: The board neets once a nonth, on a regul ar
basis. It occasionally woul d have a special neeting or sonething
between tines, but generally speaking, the board neets once a
nont h.

[Folt]: And are the bills then presented to it for its
appr oval ?

[ Vanover]: That's correct. At the neeting, the supervisors
receive a -- what they receive is a conputer-generated checkli st
that represents the proposed paynents for invoices that have been
received. {d course the invoices are received by ny office and
are approved or disapproved, as the case nay be * * *. And then
based on that, the checklist is generated. The supervisors, they
reviewthat checklist, they reviewinvoices, if they wish. They,
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based upon that review then appropriate the funds and aut hori ze
the approval of the proposed expenditures, and we pay the noney.
There are occasi ons when paynents nay be nade on sonet hi ng

bet ween board neetings. That is done wth the approval of the
Board of Supervisors, however.

[Folt]: In those cases, do they then approve those
expenditures at the next board neeting?

[ Vanover]: They do. * * *
252-53) .

* * * * * * *

[Folt]: Does D ckenson Gounty approve its annual budget
prior to the beginning of its fiscal year, each year?

[ Vanover]: That's correct.

[Folt]: So the July 1st of '88 through June 30th of '89
budget woul d be approved prior to July 1st of '88. |Is that
correct?

[ Vanover]: It's supposed to be, by |aw vyes.

[FOIt]: Were paynents nmade, during that fiscal year, to
M ctor ontracting?

[ Vanover]: July 1, '88, through June 30th, '89? | suspect
they were. | would have to, | guess, go and | ook and see, but
they began, | believe, in March or April of that year, so |
suspect we nade paynents before the end of June, to them

[Folt]: DOdthe budget for that fiscal year include any
speci fic accounts for paynent of the Mctor Gontracting contract?

[Vanover]: |1'mnot sure | understand your question.

[Folt]: DOd the budget approved for that fiscal year, of
July 1st of '88 through June 30th of '89, iInclude any specific
anount for paynents to Mctor Gontracting under the contract they
entered into wth the county on March 30, 1989?

[ Vanover]: The budget for that year woul d have contai ned
noney in various line itens, such as capital outlay, for use for
what ever purposes, one of whi ch coul d have been the paynent to
Mctor Gontracting. If your questionis, was there a line item
wth Xdollars that said Mctor Gontracting, no. [Ehasis
suppl 1 ed. |

276-77).
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Ina My 21, 1990, letter to C8V) the Conmissioner of the Mrginia

D vision of Mned Land Recl amati on (DMLR) responded to C8M's vi ew t hat
D ckenson Gounty's proj ect was not exenpt:

The coal on the landfill was not renoved on a nere whim The
coal was renoved as a necessary part of maintai ning and bringing
the county landfill into conpliance wth Mrginia Landfill

Regul ations. Mbnies for this project were not appropriated up-
front because according to the Gounty Administrator, the cost is
so high that it has to be budgeted over several fiscal years.

* * * [2/]

Wth respect to the funding issue, public funds fromgeneral
revenues have been appropriated for this project. * * *

The i ssue seens to be that a specific allocation does not
appear in the county budget for this work. However, public
noni es from D ckenson Gounty general revenues have, in fact, been
used to pay the contractor to inprove the Gounty landfill.
Paynent to M ctor Gontracting was approved by the DO ckenson
Qounty Board of Supervisors, otherw se no noni es woul d have been
tendered by the Gounty to the contractor.

(Bxh. R4 at 2-3).

Judge Torbett acknow edged in his decision "that the Gounty never

fornal |y budgeted the funds by voting on themin the previous year"
(Decision at 18). Neverthel ess, he hel d:

[Tl here was anpl e testinony that the Gounty fol lowed its nornal
appropriations procedure in presenting the bills for the Board s
approval and in that fashion the funds were appropriated from
the Gounty' s budgeted funds for the year. * * * [T]he bills were
pronptly paid by the Gounty as they cane due.

1d. at 19.

What an appropriation is, as Judge Torbett said at the hearing, is

amatter of law and as a natter of law| cannot agree that the D ckenson

Qounty Board of Supervisors' practice of paying the bills Mctor

Gontracting submtted constitutes an appropriation of funds under Mrginia
state law Nb estinate of the expenditures needed for expandi ng the
landfill in the 1988-89 fiscal year was nade for the Board of Supervi sors.
The Board did not include an itemfor these expenditures inits 1988-89

fiscal year budget. The Board did not anend that budget in anticipation of
naki ng paynents under the March 30, 1989, contract wth Mctor Gontracting.
It

2/ lraSullivan also testified that the county could not budget for

expenditures outside the current fiscal year (Tr. 170).
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did not adopt resol utions or ordi nances naki ng appropriations for those
paynents. It sinply approved proposed expenditures to Mctor Gontracting
based on the hourly-rate bills Mctor Gontracting submtted. Approving
expenditures fromthe general fund is not the sane as appropriating funds
in the budget.

Sections 15.1-161 and 15.1-162.1 of the Mrginia lawclearly provi de
for a systemof budgeting on a past-year/present-year/next-year fiscal year
basis for governnental prograns and projects of indefinite duration; of
appropriating anounts and naki ng expendi tures fromthose anounts; and of
anendi ng the budget fromtine to tine to increase the anounts appropri at ed
when needed. Thus, the DO ckenson Gounty viewthat it could not budget for
expendi tures outside the current fiscal year, repeated in the DMR
Gonmissi oner's May 21, 1990, letter to CBMquoted above, is mstaken.

Nei t her Vanover nor the DM.R Gonmissioner, in saying the county
"appropriated’ funds for the landfill expansion project, is enploying the
termin accordance wth Mrginia |l aw

Thus, the county's procedure does not conformwth the requirenent
of the definition in 30 R 707.5 that governnent-financed construction
nust be funded by funds "appropriated froma governnent financi ng agency's
budget . "

This conclusion is consistent wth the other provisions of the
regul ati ons governing the exenption for coal extraction incident to
gover nnent - fi nanced construction. In the proposed regul ations, the
Departnment of the Interior provided that the governnent financing agency
woul d notify the regulatory authority in advance of any coal extraction
that was an incidental part of governnent-financed construction and i nform
it of "[t]he kind and anount of the governnent financing." See proposed 30
R 707.12(b) (3), 43 FR 41809 (Sept. 18, 1978). In the final regul ations
the notification requirenent was dropped but operators of governnent -
financed construction projects that invol ve incidental extraction of coal
are required to have infornation at the site that includes "[t]he
gover nnent agency which is providing the financing and the kind and anount
of public financing.”" 30 R 707.12(c). This provision of the regul ations
corresponds to the requirenent in the definition of "governnent-financed
construction” that funds be appropriated in a governnent financing agency's
budget in advance, not sinply expended by the agency as the project
progresses, for otherwse it would not be possible for the construction
operator to have information available at the site about the kind and
anount of public financing. (Nor would it have been possible for the
gover nnent financing agency to notify the regulatory authority in advance
under the requirenent in the proposed regul ation.)

In addition, this reading of the definitionis consistent wth the
policy foundation of the regulation. |Indirect neans of gover nnent
assi stance such as guarantees, insurance, |oans, funds obtai ned through
industrial revenue bonds, or in-kind paynents are excluded fromthe
definition of governnent-financed construction in order to assure that the
agency has "a direct and significant interest in the ultinate success and
utilization of the construction project.” 43 FR 41673 (Sept. 18, 1978).
Requi ri ng
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that governnent-fi nanced construction entail the use of "funds appropriated
froma governnent financing agency's budget” is al so a neans of assuring
the agency's direct interest in the construction project by causing it to
fornal |y approve a budget and appropriate nonies for that project.

The majority says "[t]he record clearly indicates that the Gounty
Board of Supervisors was conprised of |ocal residents accustonmed to sol vi ng
probl ens as economcal |y and sinply as possible" (Myjority Qoinion at 12).

This is anice rhetorical device, but it has nothing to do wth the issue.

What is clear fromthe testinony set forth above is that both Ira
Qul livan, chairnan of the Gounty Board of Supervisors, and Henry Vanover,
the board s professional county admnistrator, were aware that payi ng
M ctor Gontracting for the work of expanding the landfill fromrevenues
generated by the sale of the coal was not the sane as naki ng expendit ures
fromappropriated funds. That is the issue, not whether their approach
to fundi ng the expansion of the landfill would be "preferred by a team of
sophi sticated certified public accountants” or whether it "violated a state
law' (Myority Qoinion at 12). O course it is "beyond the purview of this
Board," id., to determne whether or not DO ckenson Qounty viol ated state
law It is certainly not beyond either the purviewor, | woul d hope, the
di sposition of this Board to determne whether the county fol |l oned the
provi sions of state | aw described above.

It is our responsibility to deci de whet her the expansion of the
landfill was funded by "funds appropriated froma governnent financi ng
agency' s budget." It should not be necessary to consult "fiscal accounting
standards,” (Myjority Qpinion at 12, n.9), to deci de whether the county
appropriated funds fromits budget to fund this project. The basic
concepts of appropriation and expenditure are not "conplex.” 1d. They
have been around at |east since the drafting of the Gonstitution. See US
Qonstitution, Aticle 1, section 9, clause 7. They are expl ained in any
hi gh school civics or college political science textbook. They are defined
in standard dictionaries.

Such a definition was enpl oyed by the Suprenme Gourt of M rginia.
It said "to appropriate” neans "[t]o set apart for, or assign to, a
particul ar purpose or use, in exclusion of all others,"” and "appropriation”
neans "[njoney set apart by fornmal action to a specific use.” A nond v.
Day, 197 Va. 419, 426, 89 SE 2d 851, 856 (1955). The Suprene Gourt of
Mrginiaws quoting Vebster's New International O ctionary, Second Edition
(1949). If confirmation by legal authorities is necessary, it is readily
avail able. 3/

3/ "The word "appropriation' has been defined as the designation or

aut hori zation of the expenditure of public noneys and stipul ation of

the anount, nanner, and purpose for a distinct use or for the paynent of
a particular denand, or the setting apart fromthe public revenue of a
definite sumof noney for the specified object in such a manner that the
officials of the governnent are authorized to use the anount so set apart,
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d course "the Departnent is entitled to rely on the reasoned
anal ysis of its experts inthe fieldin matters wthin their real mof
expertise" (Myority oinion at 12, n.9). But the expert the mgjority
relies onis not a Departnental expert, it is the Commssioner of the
Mirginia Departnment of Mned Land Recl amati on, defending his Depart nent
agai nst (BMs 10-day notice concerning the D ckenson Gounty project --
hardly the context for objective expert evaluation. And even the
Gonmi ssi oner acknow edged that "nonies for this project were not
appropriated up-front."

No, "CBMis not charged wth the enforcenent of Virginia s fiscal
laws" (Myjority Qpinion at 13). It is, however, charged wth oversight
of the Mrginia Sate program and in that context it is responsible for
deci di ng whet her O ckenson Gounty was properly exenpt fromobtaining a
permt for surface mning of coal in conjunction wth expanding its
landfill. That decision rests on whether the project was funded 50 percent
or nore by funds appropriated fromD ckenson Gounty's budget. The evi dence
shows O ckenson Gounty nade no appropriations for this project. Rather, it
put revenues fromthe sale of the coal Mctor Gontracting mned into its
general fund and paid Mctor Gontracting's bills fromthe general fund when
they were submtted. That might be convenient, but it is not an
appropriation wthin the neaning of the |aw

| would hold that M ctor Gontracting has not shown its activities
were exenpt under 30 US C § 1278(3) (1994). See Wlder al . v. &3V
112 I BLA 107, 114 (1989).

| dissent.

WIlT A lrwn
Admini strative Judge

fn. 3 (conti nued)

and no nore, for that object. It has al so been defined as an authority of
the legislature, given at the proper tine and in legal formto the proper
officers, to apply a distinctly specified sumfroma designated fund out of
the treasury, in a given year, for a specified object or demand agai nst the
state.”" 63A Am Jur. 2d Public Funds § 36 (1984).

An appropriation is distinct froman expenditure. The forner is a
setting aside or assignnent by the | egislature of a specified anount of
noney to a particul ar person or use; the latter is the act of "expendi ng,

a laying out of noney, disbursenent. Gout v. Gates, 124 A 76, 80, 97 M.
434; Suppiger v. Eniking, 60 |daho 292, 91 P.2d 362, 364, 365" (I|daho
1939). Back's LawDctionary, Fourth Edition, at 131 (1951).
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